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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
TOMMY D. NASH,
)
)
Defendant-Appellant.
)
______________________________)

NO. 48642-2021
ADA COUNTY NO. CR01-20-7768

APPELLANT’S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Tommy Nash appeals from the district court’s judgment of conviction for two counts of
burglary and two counts of grand theft. On appeal, Mr. Nash argues the district court abused its
discretion by imposing excessive sentences.

Statement of the Facts & Course of Proceedings
In the winter of 2020, while struggling with his mental health, Mr. Nash wandered into
St. Alphonsus’s Medical Arts Building. (6/12/2020 Tr., p.46, Ls.17-25.) As he wandered the
hospital halls seeking warmth and help, Mr. Nash entered an office. (6/12/2020 Tr., p.46, Ls.231

25; 2/2/2021 Tr., p.18, 9-11.) In the office, Mr. Nash saw a set of keys. (2/2/2021 Tr., p.18,
Ls.10-11.) Mr. Nash grabbed the keys, found the car they matched, and drove away. (2/2/2021
Tr., p.18, Ls.11-12.) Inside the car was a woman’s purse. (2/2/2021 Tr., p.19, Ls.18-19.) Inside
the purse were credit cards. (2/2/2021 Tr., p.20, Ls.5-7.) Mr. Nash tried to use one of the credit
cards, but it had already been canceled. (2/2/2021 Tr., p.20, Ls.11-13.) The next day, police
located the missing car near where Mr. Nash was temporarily staying. (6/12/2020 Tr., p.2, Ls.218, p.25, L.24 – p.26, L.9, p.27, Ls.8-9.) Officers arrested Mr. Nash and he was later charged
with two counts of burglary—one occurring in the hospital and one occurring in the car—and
two counts of grand theft. (R., pp.11-13.)
Pursuant to a global resolution, Mr. Nash pleaded guilty to all four counts. 1 (R., pp.87,
94-96; 8/31/2020 Tr., p.22, Ls.7-11.) At sentencing, Mr. Nash requested an aggregate ten-year
sentence, with three years determinate and for the district court to retain jurisdiction. (2/2/2021
Tr., p.21, Ls.18-22.) The state recommended an aggregate sentence of nineteen years, with five
years determinate.2 (2/2/2021 Tr., p.17, Ls.19-22.) The district court sentenced Mr. Nash to an
aggregate sentence of fourteen years, with three years determinate and did not retain jurisdiction.
(R., pp.115-16; 2/2/2021 Tr., p.40, L.17 – p.41, L.11.) Specifically, the district court sentenced
Mr. Nash to ten years, with three determinate, for burglarizing the hospital, five years, with zero
determinate for burglarizing the car, and fourteen years, with zero determinate for each count of
grand theft. (R., p.115.) The burglary sentences were consecutive to one another, and the grand
1

In exchange for Mr. Nash’s guilty pleas, the state dismissed charges in three other pending
cases. (R., p.95.)
2
From the state’s recommendation, it is not entirely clear what the state was recommending for
each count. (2/2/2021 Tr., p.17, Ls.19-22.) The state recommended that Mr. Nash be sentenced
“to an eight plus six and a zero plus five for a total of eight plus eleven and that you impose that
sentence.” (2/2/2021 Tr., p.17, Ls.19-22.) Nevertheless, it is clear that the ultimate sentence it
recommended was for imposition of an aggregate term of nineteen years, with eight years
determinate. (2/2/2021 Tr., p.17, Ls.19-22.)
2

theft sentences were concurrent with each other and the burglary sentences. (R., pp.115-16.)
Mr. Nash filed a timely notice of appeal. (R., pp.114, 121.)

ISSUE
Whether the district court abused its discretion when it imposed an aggregate unified sentence of
fourteen years, with three years determinate, upon Mr. Nash following his pleas of guilty.

ARGUMENT
The District Court Abused Its Discretion When It Imposed An Aggregate Unified Sentence Of
Fourteen Years, With Three Years Fixed, Upon Mr. Nash Following His Pleas Of Guilty To Two
Counts Of Burglary And Two Counts Of Grand Theft
Mr. Nash asserts that, given any view of the facts, his aggregate unified sentence of
fourteen years, with three years determinate, is excessive. Where a defendant contends that the
sentencing court imposed an excessively harsh sentence, the appellate court will conduct an
independent review of the record giving consideration to the nature of the offense, the character
of the offender, and the protection of the public interest. State v. Reinke, 103 Idaho 771, 772
(Ct. App. 1982).
“It is well-established that ‘[w]here a sentence is within statutory limits, an appellant has
the burden of showing a clear abuse of discretion on the part of the court imposing the
sentence.’” State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v. Jackson, 130 Idaho 293, 294
(1997) (alteration in original)). In determining if an abuse of discretion occurred, appellate
review centers on whether the trial court: “(1) correctly perceived the issue as one of discretion;
(2) acted within the outer boundaries of its discretion; (3) acted consistently with the legal
standards applicable to the specific choices available to it; and (4) reached its decision by the
exercise of reason.” State v. Bodenbach, 165 Idaho 577, 591 (2019).
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Here, Mr. Nash’s sentences are the maximum per offense, but do not exceed the statutory
maximums. See I.C. § 18-1403 (maximum ten-year sentence for burglary); I.C. § 18-2408
(maximum fourteen-year sentence for grand theft). Accordingly, to show the sentence imposed
was unreasonable, Mr. Nash “must show that the sentence, in light of the governing criteria, is
excessive under any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002).
“‘Reasonableness’ of a sentence implies that a term of confinement should be tailored to
the purpose for which the sentence is imposed.” State v. Adamcik, 152 Idaho 445, 483 (2012)
(quoting State v. Stevens, 146 Idaho 139, 148 (2008)).
In examining the reasonableness of a sentence, the Court conducts an independent
review of the entire record available to the trial court at sentencing, focusing on
the objectives of criminal punishment: (1) protection of society; (2) deterrence of
the individual and the public; (3) possibility of rehabilitation; and (4) punishment
or retribution for wrongdoing.
Stevens, 146 Idaho at 148. “A sentence is reasonable if it appears necessary to accomplish the
primary objective of protecting society and to achieve any or all of the related goals of
deterrence, rehabilitation, or retribution.” State v. Delling, 152 Idaho 122, 132 (2011). Mr. Nash
asserts that, given any view of the facts, his aggregate unified sentence of fourteen years, with
three years determinate, is excessive.
The combination of Mr. Nash’s mental health, childhood, support network, and
employment are proper considerations in favor of mitigation and demonstrate that Mr. Nash’s
sentences are objectively unreasonable. Idaho Code § 19-2523 requires the sentencing court to
consider the defendant’s mental health condition if it is a significant factor, and the record must
show that the sentencing court adequately considered this factor when imposing a sentence.
I.C. § 19-2523; State v. Delling, 152 Idaho 122, 132–33 (2011). Mr. Nash suffers from severe
mental health disorders as well as a major traumatic brain injury and epileptic seizures.
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(R., pp.38-40.) In addition, Mr. Nash has had suicidal tendencies. (R., pp.37-40.) When on his
medication, he is highly successful. (2/2/2021 Tr., p.34, Ls.13-15.) In fact, during his pre-trial
release, Mr. Nash was doing quite well, and though his time in the community was short-lived,
the short duration was not because he was non-compliant. (2/2/2021 Tr., p.26, Ls.5-14.) Rather,
the combination of numerous court dates and appointments to manage his mental health made
regular attendance at work difficult and therefore, his bondsman worried about Mr. Nash’s
financial situation. (2/2/2021 Tr., p.25, L.18 – p.26, L.5.) While Mr. Nash often finds himself
with no means to afford treatment for his mental health issues (R., pp.39-40), he has found a
strong support network to help hold him accountable and keep him focused on managing his
mental health issues. (2/2/2021 Tr., p.33, L.23 – p.34, L.2.) Since being incarcerated, he has been
on medication, and his mental health has stabilized. (2/2/2021Tr., p.27, Ls.12-13.) Though his
mental health was never addressed until his adulthood (2/2/2021 Tr., p.24, Ls.19-20) he is
committed to maintaining stability in his mental health and now has the support system to assist
him. (2/2/2021 Tr., p.33, L.23 – p.34, L.2.)
Mr. Nash’s childhood also bears significant consideration in favor of a lesser sentence.
The Court of Appeals has recognized that a defendant’s challenging childhood is a mitigating
factor at sentencing. State v. Williams, 135 Idaho 618, 620 (Ct. App. 2001). Mr. Nash did not
always have a strong support system, as he was often left to fend for himself. (2/2/2021 Tr., p.22,
Ls.14-17.) At age

Mr. Nash had to steal food to feed his brother. (2/2/2021 Tr., p.24,

Ls.10-14.) He also spent a substantial amount of time bouncing between foster homes. (2/2/2021
Tr., p.24, Ls.18-19.) In addition, he lost his brother and father within two weeks of each other.
(R., p.40.) This tumultuous upbringing coupled with his mental health challenges are strong
mitigating factors.

5

Additional factors in favor of mitigation are Mr. Nash’s acceptance of responsibility,
remorse, and regret. See State v. Shideler, 103 Idaho 593, 595 (1982). During sentencing,
Mr. Nash admitted what he did was wrong (2/2/2021 Tr., p.22, L.25 – p.23, L.1), expressed
remorse (2/2/2021 Tr., p.33, L.18), and took “full responsibility.” (2/2/2021Tr., p.33, L.19.) He
expressed a desire to “apologize to [his] victims” (2/2/2021 Tr., p.33, Ls.19-20), and admitted to
the district court “There’s no excuse for [his] actions.” (2/2/2021 Tr., p.33, Ls.17-18.)
As noted above, from an early age, Mr. Nash did not have a support system, however, he
has now found a solid community that will hold him accountable and help ensure his success on
probation. (2/2/2021 Tr., p.33, L.23 – p.34, L.2.) See State v. Ball, 149 Idaho 658, 663–64
(Ct. App. 2010) (district court considered family and friend support as mitigating circumstance).
Not only did his support network submit letters in support of Mr. Nash, but his friends attended
the sentencing hearing to testify regarding Mr. Nash’s character and the support they were
dedicated to provide during Mr. Nash’s rehabilitation. (R., pp.38-40; 2/2/2021 Tr., p.9, L.3 –
p.17, L.7.) In addition, Mr. Nash had employment secured upon release into the community
(2/2/2021 Tr., p.34, Ls.16-21), and had a backup plan with the assistance of his community
support. (2/2/2021 Tr., p.16, Ls.15-17.) See State v. Mitchell, 77 Idaho 115, 118 (1955)
(recognizing gainful employment as a mitigating factor).
Mr. Nash contends the combination of these mitigating factors warranted a more lenient
sentence. It is clear that Mr. Nash regretted his actions, expressed remorse, and accepted
responsibility for the consequences of his conduct. These facts combined with his severe mental
health issues and strong support from his community demonstrate that Mr. Nash’s aggregate
sentence of fourteen years, with three years determinate, is objectively unreasonable. Mr. Nash
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therefore submits the district court did not exercise reason, and thus abused its discretion, by
imposing an excessive sentence.

CONCLUSION
Mr. Nash respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for a new
sentencing hearing.
DATED this 17th day of July, 2021.

/s/ Emily M. Joyce
EMILY M. JOYCE
Deputy State Appellate Public Defender
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Administrative Assistant
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